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BEFORE THE ASSISTANT SESSIONS JUDGE::UDALGURI 

ASSAM 

         

PRESENT: Mr. R.LAL, AJS 

        Sessions No. 30(U)/2013 

    STATE OF ASSAM 

                      Vs 

1. Kamaleswar Boro 

2. Krishna Mandal 

         

DATE OF EVIDENCE:  19.07.12, 31.07.1210.10.12 

DATE OF ARGUMENT: 12.07.2016 & 18.07.2016 

DATE OF JUDGMENT: 19.08.2016 

ADVOCATE FOR THE PROSECUTION: Mr. B. K Chetri 

ADVOCATE FOR THE DEFENCE: Mr. T. Boro 

CASES REFERRED:  

2004 SCC (cri) 1477 
(2003) SCC (cri) 799 

        

JUDGMENT:  

 
1. The case at hand originated on the basis of the FIR filed by 

Smt. Gwlon Boro before the O/C Panery P.S informing that her 

daughter has been kidnapped by Kamaleswar Boro and others 

from Bhuiasang village on 23.02.2012. On the basis of the FIR, 

a Police case vide Panery PS case 05/2012 was registered. 

Investigation was conducted. The victim was recovered from 

Rangia railway station. Police was able to arrest 4 (four) 

accused persons namely Kamaleswar Boro, Krishna Mandal, 

Mahabir Bable and Surendra Kumar. These four arrested 
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accused were produced before the learned CJM who remanded 

them to judicial custody. In the course of investigation the 

statement of the victim Bobita Boro was recorded u/S 164 Cr. 

PC and after completing of the other usual aspect police filed 

the charge-sheet vide CS No 18 dated 17.05.2014 against the 

4 (four) accused persons named above. 

 

2. On receipt of the charge sheet, the learned Magistrate vide 

order dated 30.05.2012 committed the case to the Court of 

Hon’ble Session Judge, Udalguri. On receipt of the case record 

the case was transferred to this Court for trial. My learned 

predecessor vide order dated 26.06.2012 found prima facie 

material u/S 373 IPC and accordingly framed charge under the 

said provision of law against the 4 (four) accused persons 

namely Kamaleswar Boro, Krishna Mandal, Mahabir Bable and 

Surendra Kumar. Subsequently evidence of witnesses were 

recorded and same is reflected in the order dated 19.07.2012, 

31.07.2012 and 10.10.2012. On 15.10.2012 another learned 

predecessor framed additional charge against the 4 (four) 

accused persons namely Kamaleswar Boro, Krishna Mandal, 

Mahabir Bable and Surendra Kumar u/S 366/34 IPC.  

 

3. After framing the additional charge, prosecution witnesses 

were recalled and the defence was afforded opportunity to 

further cross examine those witnesses. At the advanced stage 

of trial, the accused persons were allowed to go on bail and 

then prosecution evidence was closed. Statement of the four 

accused persons was recorded as per 313 Cr. PC.  
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4. At this stage in the year 2013, when the case was posted for 

argument, accused Mahabir Bable and accused Surendra 

Kumar jumped to bail. Warrant of arrest and then proclamation 

was issued against these two accused persons namely Mahabir 

Bable and Surendra Kumar. I have gone through the order 

dated 07.05.2015, 20.06.2015, 30.09.2015, 03.12.2015 and 

09.02.2016. Inspite of repeated directions, the Haryana Police 

failed to apprehend any of the two accused persons. In such 

circumstance, vide order dated 09.02.2016 a supplementary 

case record was prepared for absentee accused persons 

namely Mahabir Bable and Surendra Kumar and thereafter this 

main case record has proceeded only against the accused 

Krishna Mandal and Kamaleswar Boro.         

 

5.  Be that as it may, having considered the evidence on record 

and the other relevant materials, the point for determination is 

as follows: 

 

6.  Points for determination: (a) Whether the accused 

Kamaleswar Boro, Krishna Mandal along with others abducted 

Bobita Boro with intent or knowledge that she would thereby be 

put to illicit sexual intercourse with another person or forced to 

marry another person? (b) Whether the accused persons in 

February 2012 bought or obtained possession of Bobita Boro, a 

minor girl, with the intent that the girl be employed or used for 

the purpose of prostitution or illicit intercourse with any person 

or with knowledge that Bobita Boro may be employed as 

slave?    

 

7. Decision and the reasons thereof: In the case at hand 

prosecution has examined 5(five) witnesses including the 
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medical officer and investigating officer. But before I scrutinize 

the evidence, even at the altar of brevity, I must repeat that 

initially the charge was under Section 373 IPC. Subsequently 

one of my learned predecessor added Section 366 IPC to the 

charge. 

 
8. The charge under Section 366 IPC is not applicable in the facts 

of this case, for Section 366 IPC primarily deals with major 

person who are abducted whereas the instant prosecution case 

has always been that the girl was a minor. The medical report 

is that girl was a minor. The ocular evidence is that the girl 

was below 18 years and the defence has not shown any 

material which would show that the girl was major. Hence 

charge under Section 366 IPC stands dropped.  

 
9. In the above background, let me now concentrate on whether 

prosecution has been able to bring home the charge under 

Section 373 IPC or not. The two most important witnesses are 

the informant and the victim. Gaulung Boro (PW1) is the 

informant has stated that her daughter Bobita Boro had gone 

to attend a marriage ceremony but did not return home and 

when she made inquiry she found that accused Kamaleswar 

Boro had taken his daughter away. In that background PW1 

had lodged the FIR and subsequently his daughter was 

recovered at Rangia railway station.  

 

10. It is in the deposition of PW1 that on being informed by the 

Rangia police she went there and at Rangia police station 

found that accused Krishna Mandal, Kamaleswar Boro and two 

other persons were involved in taking his daughter away. This 
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witness has further stated that Kamaleswar Boro tricked his 

daughter by offering her to take her to Guwahati zoo but 

instead made a plan to take her to Haryana.  

 

11. Bobita Boro (PW2), the victim, has deposed that on the 

relevant date she had gone to attend the marriage ceremony 

and at the marriage ceremony accused Kamaleswar Boro 

enticed her to go with him to Guwahati promising her that she 

would be able to visit the Zoo, Kamakhya temple etc. PW2 has 

stated that believing the accused Kamaleswar, she went to 

Tangla with the accused Kamaleswar and there the other three 

accused persons joined her and together they went to Rangia 

railway station.  

 

12. It has been further averred by PW2 that at the railway station 

one railway official at the ticket counter asked her as to where 

she intends to go and then she replied that she was going to 

Guwahati her answer raised suspicion in the mind of the 

railway official as Kamaleswar had purchased tickets for Delhi. 

The railway official called the railway police and subsequently 

all the four accused persons were arrested.  

 

13. Narayan Swargiary (PW3) is the father of PW2 (victim) and he 

would depose that when his daughter did not return home, his 

wife lodged an FIR. PW3 has further stated that thereafter her 

daughter was recovered from Rangia railway station.  

 
14. Ajanta Bardaloi (PW5) has deposed that she had examined 

Bobita Boro and found that she was 16/17 years old. It is the 

opinion of the doctor that there was no indication of any recent 

sexual intercourse.  
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15.  The investigating officer ASI Attaul Haque was examined as 

PW4. He has deposed that having received the FIR OC Panery 

PS directed him to investigate the case. According to PW4, 

Rangia police informed him about recovery of the girl and 

accordingly he went there and found accused Kamaleswar 

Boro, Surendra Kumar, Mahabir Bable. Accused Krishna Mandal 

had escaped from the scene and PW4 has stated that accused 

Krishna Mandal was subsequently arrested.  

 

16. PW4 has stated that accused Surendra Kumar was taking the 

girl for marriage and other three accused assisted the principal 

accused. According to the IO the parents of Bobita Boro were 

not in favour of her marriage with Surendra Kumar. PW4 has 

stated that the victim told him that she was going to Delhi with 

the accused persons. In cross examination PW4 has stated 

that the FIR does not disclose any reason for delayed filing. IO 

had not examined the vital railway official as witness nor had 

he examined any GRPF personnel as witness. IO did not collect 

the birth certificate of the victim girl.  

 

17. An analysis of the evidence of the victim: During cross 

examination, material variation has come out which shows that 

PW1 is not wholly reliable. While in the previous statement to 

the Police and the leaned Magistrate, Bobita would state that 

she was going to Delhi/Haryana with the accused persons, in 

the Court, she changed track and stated that she believed that 

she was going to Guwahati. The defence has confronted PW2 

with her previous statement marked as Exhibit 1. PW1 had 

then stated before the learned Magistrate that Kamaleswar 



-7- 

 

offered to take her to Haryana and promised that he would get 

her married to a good boy from Haryana.  

 

18. PW2 has admitted that one of the accused namely Surender 

Kumar (absconding) had given her a marriage proposal. At 

another place, PW2 has stated that she thought that Haryana 

is near Rangia thereby indicating that she was going to 

Haryana. All these facts indicate that she was going voluntarily 

and knowingly to Haryana.  

 

19. In so far as age of Bobita Boro is concerned, she has deposed 

that she left school about 4 years ago and at the time when 

she left the school she was in class V. Thus at the time of the 

incident she would have been in Class IX. The medical 

evidence shows that the age of the girl at the relevant point 

was below 18 years. Infact on this vital question, there is no 

serious cross examination by the defence. The trend of the 

cross examination indicate that defence does not seriously 

dispute the medical opinion that the girl was a minor at the 

relevant point of time.  

 

20. It is un-disputed that the girl went with these two accused 

without the consent of her guardian. Evidence of PW1 shows 

that she was not even aware when her daughter was taken 

out of her control and custody. The two accused enticed the 

minor girl by promising marriage with a good boy from 

Haryana. These facts, without doubt constitute offence 

punishable under Section 363 IPC. And Section 363 IPC is a 

cognate offence and a minor offence vis a vis Section 373 IPC. 

Hence I convict the accused Krishna Mandal and Kamaleswar 
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Boro under Section 363 IPC. In so far as the graver charge 

under Section 373 IPC is concerned it stands not proved for 

there is no sufficient evidence. PW2 has answered that she 

came to know that the accused intended to sell her off only 

from the police personnel. In other words, PW2 does not 

implicate that accused persons were taking her away for selling 

her or using her as a prostitute and her statement is based on 

what the police personnel at Rangia told her. No such police 

personnel has been examined. No other evidence is on record 

which would directly indicate that the accused persons 

intended to sell the girl for prostitution. In that view of the 

matter I conclude that though charge under Section 373 IPC is 

not made out, the minor offence under Section 363 IPC stands 

proved. The two accused Kamaleswar Boro and Krishna 

Mandal stands convicted for committing the offence punishable 

under Section 363 IPC.  

 

21. Probation & hearing on sentence: Mr. T. Boro, the 

learned counsel for the two convicts have made a forceful 

submission for release of these two convicts on probation. He 

has submitted that in the last 4 years since this case was 

registered, the accused have reformed themselves and jail 

report and report from O/C if called for would prove this fact. 

Mr. Boro submitted that as no other incident imputing the 

conduct of the accused in jail or outside has occurred in the 

last four years, society ought to give them a second chance 

and he has relied upon two decisions of Hon’ble Supreme 

Court namely State of HP Vs Dharam Pal 2004 SCC (cri) 1477 

and Om Prakash Vs State of Haryana (2003) SCC (cri) 799.  
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22. I have patiently considered the facts of the present case and 

applied them to the law laid down by the Hon’ble Supreme 

Court. Though the two convicts does not deserve a deterrent 

punishment as the girl was going on her own, but granting 

release on probation would be a case of too much leniency. In 

the facts, I sentence the two convicts to undergo simple 

imprisonment for a period of ten (10) months each and to pay 

a fine of Rs 1000/ each in default SI for 10 days for committing 

offence punishable under Section 363 IPC. Set off the period 

spent by the convict in jail.  

 

 Given under my hand and seal of this Court on this the 19th day of     

August 2016. 

 

                                 (R.Lal) 
                                                                                     Asstt. Sessions Judge, 

                                   Udalguri: Assam 
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ANNEXURE 

PROSECUTION SIDE: 

Number of Prosecution witnesses examined: 08 

i. PW1 Gaulung Boro. 

ii. PW2 Bobita Boro 

iii. PW3 Narayan Swargiary. 

iv. PW4 Sindhu Ram Boro. 

v. PW5 Ataul Haque. 

vi. PW6 Dr Ajanta Bordoloi. 

 

Number of prosecution documents exhibited: 04 

i. Exhibit 1 is the statement under Section 164 Cr PC. 

ii. Exhibit 2 is the Charge sheet. 

iii. Exhibit 3 is the Medical report. 

iv. Exhibit 4 is the FIR. 

DEFENCE SIDE: 

Number of Defence witnesses examined: Nil. 

Number of Defence document exhibited: Nil. 

 

  (R. Lal) 

Asstt. Sessions Judge, 

        Udalguri: Assam 

 

 


